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DEPARTMENT  OF  ^RICULTURE 
Packers  and  Stockyards  Administration 
[  9  CFR  Parts  201  and  203  ] 

INVENTORY  ANO  FUNDS  TO  BE  HELD  IN 

TRUST  BY  MEAT  PACKERS  FOR  UN¬ 
PAID  SELLERS  OF  LIVESTOCK 

Proposed  Rulemaking 

Notice  is  hereby  given  in  accordance 
with  the  administrative  pnxiedure  pro¬ 
visions  of  5  U.S.C.  553,  that  pursuant  to 
the  authority  conferred  by  sections  407 
(a)  and  409(b)  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  228(a)  and  228b(b),  Pub.  L.  '94- 
410),  the  Administrator  of  the  Packers 
and  Stockyards  Administration  is  con¬ 
sidering  the  amendment  of  the  regula¬ 
tions  imder  the  Act  (9  CTR  Part  201)  by 
adding  a  new  §  201.200  to  prescribe  terms 
and  conditions  under  which  parties  to 
the  purchase  and  sale  of  livestock  may 
expressly  agree  in  writing  to  effect  pay¬ 
ment  in  a  manner  other  than  as  required 
in  the  prompt  payment  provisions  of  the 
Act,  and  to  clarify  the  responsibilities  of 
the  industry  with  respect  to  the  require¬ 
ment  that  packers  whose  average  annual 
livestock  purchases  exceed  $500,000,  hold 
certain  inventory  and  funds  in  trust  for 
the  benefit  of  unpaid  cash  sellers  of  live¬ 
stock.  It  is  also  proposed  to  Issue  a  State¬ 
ment  of  General  Policy  (9  CFR  Part  203) 
with  respect  to  the  trust  provisions  of 
the  Act. 

Statement  of  consideration.  On  Sep¬ 
tember  13,  1976,  the  Packers  and  Stock- 
yards  Act,  1921,  as  amended,  was  further 
amended.  A  new  section  206  was  added 
which  requires  Uiat  packers  whose  aver¬ 
age  annual  livestock  purchases  exceed 
$500,000,  hold  certain  inventory  and 
fimds  in  trust  for  unpaid  cash  sellers  of 
livestock.  That  section  is  as  follows: 

Sec.  206(a)  It  is  hereby  found  that  a 
burden  on  and  obstruction  to  commerce  in 
livestock  is  caused  by  financing  arrangements 
under  which  packers  encumber,  give  lenders 
security  interest  in,  or  place  liens  on,  live¬ 
stock  purchased  by  packers  in  cash  sales,  or 
on  inventores  of  or  receivables  or  proceeds 
from  meat,  meat  food  product,  or  livestock 
products  therefrom,  when  payment  is  not 
made  for  the  livestock  and  that  such  arrange¬ 
ments  are  contrary  to  the  public  interest. 
This  section  is  Intended  to  remedy  such 
burden  on  and  obstruction  to  commerce  in 
livestock  and  protect  the  public  Interest. 

(b)  All  livestock  purchased  by  a  packer  in 
cash  sales,  and  all  inventories  of,  or  receiv¬ 
ables  or  proceeds  from  meat,  meat  food  pro¬ 
ducts,  or  livestock  products  derived  there¬ 
from,  shall  be  held  by  such  packer  in  trust  for 
the  benefit  of  all  unpaid  cash  sellers  of  such 
livestock  imtil  full  payment  has  been  re¬ 
ceived  by  such  unpaid  sellers:  Provided,  That 
any  packer  whose  average  annual  purchases 
do  not  exceed  $500,000  will  be  exempt  from 
the  provisions  of  this  section.  Payment  shall 
not  be  considered  to  have  been  made  if  the 
seller  receives  a  payment  Instrument  which  is 
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dislionored:  Provided,  That  the  unpaid  seller 
shall  lose  the  benefit  of  such  trust  If,  In  the 
event  that  a  payment  instrument  has  not 
been  received,  within  thirty  days  of  th^  final 
date  for  making  a  payment  under  section  400, 
or  within  fifteen  business  days  after  the  seller 
has  received  notice  that  the  payment  instru¬ 
ment  promptly  presented  for  payment  has 
been  dishonored,  the  seller  has  not  preserved 
hls  trust  under  this  subsection.  The  trust 
shall  be  preserved  by  giving  written  notice  to 
the  packer  and  by  filing  such  notice  with  the 
Secretary. 

(c)  For  the  purpose  of  this  section,  a  cash 
sale  means  a  sale  in  which  the  seller  does  not 
expresely  extend  credit  to  the  buyer. 

At  the  same  time  a  new  section  409  was 
also  added  which  requires  prompt  pay¬ 
ment  for  livestock  purchased  and  re¬ 
quires  that  any  extension  of  credit  in 
such  a  purchase  be  in  writing.  That  sec¬ 
tion  is  as  follows: 

Sec.  409(a)  Each  packer,  market  agency,  or 
dealer  purchasing  livestock  shall,  before  the 
close  of  the  next  business  day  following  the 
purchase  of  livestock  and  transfer  of  posses¬ 
ion  thereof,  deliver  to  the  seller  or  his  duly 
authorized  representative  the  full  amount  of 
the  purchase  price:  Provided,  That  each 
packer,  market  agency,  or  dealer  purchasing 
livestock  for  slaughter  shall,  before  the  close 
of  the  next  business  day  foUowlng  purchase 
of  livestock  and  traiufer  of  possession  there¬ 
of,  actually  deliver  at  the  point  of  transfer 
of  possession  to  the  seller  or  hls  duly  au¬ 
thorized  representative  a  check  or  shall  vdre 
transfer  funds  to  the  seller’s  account  for  the 
full  amoimt  of  the  purchase  price;  or,  in  the 
case  of  a  purchase  on  a  carcass  or  “grade  and 
yield”  basis,  the  purchaser  shaU  make  pay¬ 
ment  by  check  at  the  point  of  transfer  of 
possession  or  shall  wire  transfer  funds  to  the 
seller’s  account  for  the  full  amount  of  the 
purchase  price  not  later  than  the  close  of  the 
first  business  day  following  determination  of 
the  purchase  price:  Provided  further.  That  if 
the  seller  or  hls  duly  authorized  representa¬ 
tive  is  not  present  to  receive  payment  at  the 
point  of  transfer  of  possession,  as  herein  pro¬ 
vided.  the  packer,  market  agency  or  dealer 
shall  wire  transfer  funds  or  place  a  check  In 
the  United  States  mall  for  the  full  amount 
of  the  purchase  price,  properly  addressed  to 
the  seller,  within  the  time  limits  specified  in 
this  subsection,  such  action  being  deemed 
.compliance  with  the  requirement  for  prompt 
payTnent. 

(b)  Notwithstanding  the  provisions  of 
subsection  (a)  of  this  section  and  subject  to 
such  terms  and  conditions  as  the  Secretarg 
may  prescribe,  the  parties  to  the  piu’chase 
and  sale  of  livestock  may  expressly  agree  in 
writing,  before  stich  purchase  or  sale,  to  effect 
payment  in  a  manner  other  than  that  re¬ 
quired  in  subsection  (a) .  Any  such  agreement 
shell  be  disclosed  in  the  records  of  any 
market  agency  or  dealer  selling  the  livesto^, 
and  in  the  purchaser’s  records  and  on  the 
accounts  or  other  documents  issued  by  the 
purchaser  relating  to  the  transaction. 

(c)  Any  delay  or  attempt  to  delay  by  a 
market  agency,  dealer,  or  packer  purchasing 
livestock,  the  collection  of  funds  as  herein 
provided,  or  otherwise  for  the  purpose  of  or 
resulting  in  extending  the  normal  period  at 
payment  for  such  livestock  shall  be  con¬ 
sidered  and  “unfair  practice''  in  violation  of 
this  Act.  Nothing  In  this  section  shall  be 


deemed  to  limit  the  meaning  of  the  term 
“unfair  practice”  as  used  in  this  Act. 
(Emphasis  supplied.) 

For  purposes  of  clarification  as  to  the 
need  lor  this  amendment  to  the  Act  and 
to  further  Justify  the  Administrator’s 
proposal  to  add  §  201.200  to  the  regula¬ 
tions,  excerpts  from  pages  4,  5,  6,  7,  8  and 
13  of  Report  No.  94-932,  of  the  Cwn- 
mittee  on  Agriculture  and  Forestry,  Sen¬ 
ate  on  HR.  8410,  as  issued  on  Jime  4 
(legislative  day  June  3),  1976,  are  made 
a  part  of  this  statement  of  consideration, 
as  follows:  ' 

Backgbouno  ANO  Need  for  Legislation 

I- 

The  Packers  and  Stockyards  Act,  1921,  was 
enacted  at  a  time  when  well  over  80  percent 
of  all  livestock  was  sold  through  large  ter¬ 
minal  markets.  The  Act  provided  for  clo.se 
supervision  by  the  Secretary  of  Agriculture  of 
transactions  involving  the  purchase  and  sale 
of  livestock  at  such  markets. 

’The  Act  served  its  purpose  well,  and,  in 
1935,  was  amended  to  bring  the  purchase  and 
sale  of  poultry  at  major  markets  within  the 
Secretary’s  regulatory  jurisdiction. 

The  failure  by  Congress  to  include  In  the 
Act  a  provision  requiring  bonds  of  market 
agencies  and  dealers  was  early  recognized, 
and  discretionary  authority  to  require  such 
bonds  was  granted  to  the  Secretary  in  the 
annual  Department  of  Agriculture  Appro¬ 
priation  Act  from  1924  until  1942.  ’This  au¬ 
thority  was  made  permanent  by  the  Act  of 
July  12.  1943  (57  Stat.  422,  7  U.S.C.  204), 

n. 

However.  In  the  decades  following  enact¬ 
ment  of  the  basic  statute  in  1921,  and 
especially  in  the  decade  following  World  War 
n,  the  pattern  of  livestock  marketing  in  the 
United  States  changed  drastically.  Fewer  and 
fewer  livestock  moved  to  slaughter  through 
the  great  terminal  markets.  By  the  mld- 
1960 's,  it  had  become  clear  that  packers  were 
purchasing  a  large  percentage  of  their 
slaughter  livestock  through  country  auction 
markets.  In  1958,  Congress  amended  the  Act 
to  subject  such  markets  to  supervision  by  the 
Secretary. 

National  livestock  marketing  patterns  con¬ 
tinued  to  change  as  packers  continued  to 
push  to  acquire  slaughter  livestock  at  its 
soiuue.  In  1973,  the  10  major  meat  packers 
(Including  American  Beef  Packers)  purchased 
more  than  75  percent  of  their  slaughter 
cattle,  hogs,  sheep  and  lambs  from  country 
sources  (direct).  Today  the  Department  of 
Agriculture  estimates  that  well  over  80  per¬ 
cent  of  all  slaughter  livestock  is  purchased 
by  packers  directly  from  producers  and  cus¬ 
tom  feedlots. 

The  consequences  of  these  changes  in  live¬ 
stock  marketing  patterns  are  perhaps  best 
reflected  in  statistics  of  the  Packers  and 
Stockyards  Administration,  which  picture  the 
results  of  the  increased  exposure  of  live¬ 
stock  producers  to  the  risks  created  by  cer¬ 
tain  business  practices  engaged  In  by  mem¬ 
bers  of  the  packing  industry.  Between  1958 
and  early  1976,  167  packers  failed,  leaving 
livestock  producers  unpaid  for  over  $43  mil¬ 
lion  worth  of  livestock. 
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T«V 


Orldittl 

FMkm  amonnt  AaMnnt  Amount 

•wodfor  l»id>  itUloirod* 

UvMtoek 


NM. _ 

IW _ 

NM . . 

IMl _ 

1M3 _ 

1963 _ 

19M . . 

1966 . 

1966  . . 

1967  . 

1968  . . 

1969  . . 

1970  . . 

1971  . . 

1072 . . 

1978 . . 

1974 . . 

1976  (iBt  3  mo).. 


Total. 


7 

8668,679 

896,726 

$472,963 

10 

1.870^828 

168,266 

1,213.063 

7 

606,868 

236,336 

178,618 

7 

404,082 

173,637 

320,896 

17 

1,612,163 

6,733 

1,606,480 

6 

826,423 

90,000 

636,423 

8 

116,098 

33,007 

82,091 

13 

1,002,861 

73,000 

1,919,861 

9 

2,189,099 

363,682 

1,825,617 

9 

1,997,748 

18,907 

1,978,841 

10 

1,041,871  ... 

1,041,871 

12 

870.064 

6,300 

864,764 

14 

2.021,842 

460,000 

1,671,342 

12 

1,666,605 

625,894 

1,141,111 

11 

848,544 

110,261 

733,293 

8 

704,860 

6,990 

698,870 

9 

2,867,744 

20,000 

2,337,744 

3 

24,814,127  ... 

24,314,127 

167 

45,393,831 

2,366,128 

43,028,703 

>  Additional  payments  ooold  baye  been  made  wltlioiit  the  knowledge  of  the  U80A. 


SooTce;  Packers  and  Stockyards  Administration,  ITSDA. 


m. 

By  far  the  largest  of  the  failures  was  that 
of  American  Beef  Packers  (ABP),  which  went 
bankrupt  In  January  1976,  leaving  producers 
In  13  States  unpaid  for  a  total  of  over  $20 
million  In  livestock  sales.  Of  particular  con¬ 
cern  to  the  livestock  producers  In  this  In¬ 
stance  was  the  fact  that  ABP’s  principal 
source  of  financing,  General  Electric  Accept¬ 
ance  Corporation,  stood  ahead  of  them  among 
the  bankrupt's  creditors  by  virtue  of  Its  duly 
protected  security  Interest  In  ABP’s  Inven¬ 
tory,  l.e.,  livestock  ahd  derivative  products 
Which  the  producers  had  sold  on  a  cash  basis 
and  for  which  they  had  not  been  paid. 

Under  present  law,  a  packer  is  able  to  offer 
as  seciurity  for  a  loan  the  livestock,  meat, 
meat  food  products,  or  receivables  or  pro¬ 
ceeds  therefrom,  which  he  has  not  paid  for. 
The  producer,  who  was  responsible  for  rais¬ 
ing,  feeding,  and  caring  for  the  livestock  is 
left  unpaid,  while  secured  creditors  reap  the 
reward  of  his  labors. 

As  of  July  1,  1976,  23  States  had  responded 
to  the  ominous  trend  of  packer  failures  by 
enacting  laws  requiring  bonds  of  packers.  In 
the  wake  of  the  ABP  bankruptcy,  several 
States,  Including  Kansas,  Oklahoma,  and 
Texas,  have  enacted  laws  subjecting  packers 
to  strict  prompt  payment  requirements.  At 
the  present  time,  26  States  have  enacted 
bonding  requirements  for  packers.  These  re¬ 
quirements  vary  widely  from  $1,000  to  two 
full  dajfS’  average  purchases.  Nineteen  States 
cxurently  have  prompt  payment  statutes  of 
some  kind,  which  affect  packer  payment 
practices. 

IV. 

USDA  figures  show  that  In  1973  some  $31 
billion  worth  of  livestock  and  $4  billion 
worth  of  poultry  were  marketed  In  the 
united  States,  representing  approximately 
one-third  of  all  farm  income.  Livestock  is 
probably  the  single  most  Important  source  of 
protein  In  the  American  diet.  Thus,  live¬ 
stock  producers  occupy  a  position  of 
unique  national  Importance.  No  individual  Is 
engaged  In  a  riskier  endeavor  or  one  more 
vital  to  the  national  Interest  than  the  pro¬ 
ducer.  And  no  entreprenerur  is  so  completely 
at  the  mercy  of  the  marketplace.  The  live¬ 
stock  producer.  If  he  successfully  combats 
the  vicissitudes  of  weather,  financing  and 
skyrocketing  costs,  must  sell  when  his  cat¬ 
tle  are  ready  irrespective  of  the  market.  His 
livestock  may  represent  his  entire  year’s  out¬ 
put.  If  he  Is  not  pidd,  he  faces  ruin. 

The  meat  packing  Industry  Is,  of  course,  an 
Integral  part  of  our  Nation’s  agricultural 
mariceting  system,  \9hat  to  needed  to  prevent 
future  producer  tragedlee,  as  occurred  fol- 
lowlnf  the  ABP  bankruptcy,  is  legislation 


that  will  afford  a  measure  of  protection  to 
the  livestock  producer  and  feeder  and  yet 
not  be  so  restrictive  as  to  reduce  competi¬ 
tion  In  the  livestock  slaughtering  btislness. 
H.R.  8410  accomplishes  this  dual  objective. 

•  •  •  *  • 
STATUTORT  TRUST 

Section  8  of  H.B.  8410  creates  a  statutory 
trust  for  unpaid  sellers  of  livestock  to  pack¬ 
ers. 

Under  this  provision,  no  specific  Identifica¬ 
tion  of  the  livestock  or  the  carcasses,  meats, 
proceeds  or  receivables  derived  therefrom  Is 
required.  Instead,  they  are  held  In  a  pool  In 
trust  for  the  benefit  of  all  unpaid  cash  sell¬ 
ers.  Each  cash  seller  would  be  entitled  to  a 
pro  rata  share  In  settlement  of  his  account. 

It  is  the  Committee’s  belief  that  the  trust 
provision  offers  producers  the  best  protection 
against  packer  bankruptcies.  They  would  now 
receive  their  money,  the  money  they  expected 
to  receive  when  they  sold  their  livestock, 
before  secured  creditors.  This  provision,  to¬ 
gether  with  the  bill’s  provisions  on  packer 
prompt  payment  practices  and  packer  bond¬ 
ing,  should  avoid  the  recurrence  of  the  ef¬ 
fects  of  the  American  Beef  Packers’  bank¬ 
ruptcy. 

The  Committee  fmther  believes  that  It 
would  be  most  beneficial  If  the  Secretary, 
through  the  Packers  and  Stockyards  Ad¬ 
ministration,  would  formulate  some  means 
of  notifying  producers  of  a  packer  bank- 
niptcy.  This  notification  would  not  affect 
the  time  periods  established  in  section  8 
for  an  unpaid  seller  to  notify  the  packer  and 
the  Secretory  to  order  to  preserve  his  right 
to  the  trust.  Such  notification  should  spur 
unpaid  cash  sellers  to  file  their  notices  smd 
thereby  preserve  their  right  to  the  trust, 
while  also  allowing  more  rapid  determination 
of  the  scope  of  the  bankrupt  packer’s  estate. 

The  Committee  Increased  the  time  limits 
on  the  period  during  which  an  unpaid  pro¬ 
ducer  can  preserve  his  rights  uiKler  the  trust. 
The  extension  should  help  avoid  an  excep¬ 
tional  situation  of  long  delays  due  to  the  ao- 
rions  of  the  Postal  Service  or  individual  banks 
while  still  allowing  for  prompt  determina¬ 
tion  of  the  producers  who  would  share  in 
the  corpus  of  the  trust. 

Excerpts  from  page  7  of  Report  No. 
94-1043,  of  tiie  Committee  on  Agricul¬ 
ture,  House,  on  H.R.  8410,  as  Issued  on 
April  14,  1976,  are  also  made  a  part  of 
this  statement  of  consideration,  as  fol¬ 
lows: 

Secticm  8.  This  section  adds  to  title  n  of 
the  Act  a  new  section  200  which  iqjplles  to 


any  packer  whose  average  annual  purchases 
exceed  $600,000.  The  new  section  requires 
that  all  livestock  piurchased  by  a  packer  In 
cash  sales,  and  all  Interventories  of,  or  re¬ 
ceivables  or  proceeds  from  meat,  meat  food 
products  or  livestock  products  derived  there¬ 
from  be  held  by  such  packer  In  trust  for  the 
benefit  of  aU  unpaid  cash  sellers  of  such  live¬ 
stock  until  full  payment  has  been  received 
by  such  unpaid  sellers.  Payment  shall  not 
be  considered  to  have  been  made  if  the  seller 
receives  a  payment  Instrument  which  Is  dis¬ 
honored.  However,  an  unpaid  seUer  loses  the 
benefit  of  the  trust  unless  he  gives  written 
notice  to  the  packer  and  to  the  Secretory 
(1)  within  16  days  of  the  final  date  for 
making  payment  under  section  409,  or  (2) 
within  five  days  after  he  has  received  notice 
that  the  payment  Instrument,  promptly 
presented  for  payment,  has  been  dishonored.* 
A  cash  sale  Is  defined  as  a  sale  in  which  the 
seller  does  not  expressly  extend  credit  to  the 
buyer. 

No  specific  Identification  of  the  livestock 
from  which  carcasses,  meats,  proceeds  cw 
receivables  were  derived  Is  required.  In¬ 
stead  they  are  held  In  a  pool  in  trust  for 
the  benefit  of  all  unpaid  cash  sellers.  Each 
seller  would  be  entitled  to  a  pro  rata  share 
In  settlement  of  his  account.  The  trust  does 
not  extend  to  livestock,  meats,  etc.,  which 
have  been  purchased  from  the  packer  in  good 
faith  transactions.  The  provisions  of  this  sec¬ 
tion  would  prevail  over  State  law. 

Both  committee  reports,  the  Senate 
Committee  Report  of  June  4,  1976,  at 
page  8,  and  House  Committee  Report  of 
April  14,  1976,  at  page  7,  state  that  the 
delivery  of  a  draft  would  not  satisfy  the 
requirements  of  new  section  409  for 
prompt  payment  to  the  seller  of  live¬ 
stock. 

In  the  debates  on  the  amendment,  Mr. 
Hightower  made  the  following  statement 
which  appears  in  the  Congressional  Rec¬ 
ord  of  May  6,  1976,  on  page  H  4018. 

Mr.  Chairman,  if  the  gentleman  will  yield 
so  I  may  respond,  as  I  interpret  the  Jones 
amendment  that  has  nothing  to  do  with  the 
situation  If  both  are  at  the  scene.  My  amend¬ 
ment  provides  that  from  the  seUer  the  pro¬ 
ducer  can  demand  payment  right  then  and 
there.  My  amendment  provides  if  the  seller 
Is  not  at  the  scene,  then  the  buyer  or  pur¬ 
chaser  may  drop  a  check  in  the  maU.  The 
Jones  amendment  makes  no  reference  to  a 
check  and  even  would  Imply  and  I  believe 
would  provide  or  make  it  possible  for  the 
purchaser  to  pap  by  draft,  tohioh  is  one  of 
the  abuses  that  we  seek  to  do  away  with  in 
this  legislation.  (Emphasis  added.) 

Also  in  those  debates  Mr.  Thone  made 
the  following  statement  which  appears 
on  page  H  4008  of  the  May  6,  1976  Con¬ 
gressional  Record: 

At  this  point  I  wish  to  Insert  in  the  Record 
for  piuposes  of  legislative  history  a  letter  I 
received  in  response  to  my  inquiry  from 
Marvin  L.  McLain,  administrator  of  the  Pack¬ 
ers  and  Btockyards  Administration  *  *  *  , 

Questions  and  answers  contained  in  that 
letter,  which  relate  to  the  trust  fund  pro- 
visimis  of  the  amendment  to  the  Act, 
follow: 

1.  Section  8  of  the  bill  impresses  a  trust  on 
aU  "livestook  purchased  by  a  paaker  In  cash 
sales  and  all  inventories  of  or  reerivablee  or 
proceeds  from  meat,  meat  food  products,  or 


*Note.  The  amendment  was  enaoled  with 
80  days  and  10  business  days  as  a  iiaas  limit. 
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livestock  derived  itierefrom”  for  Uie  benefit 
of  all  unpaid  cash  seilers  until  ftttl  payment 
has  been  made.  It  was  not  Intended  by  ttie 
Committee  that  any  oD-gotn^  segregation 
of  funds  (custodial  account)  would  be  re¬ 
quired  by  this  provision.  Do  you  see  any  nec¬ 
essity  for  segregation  of  such  current  assets? 

Answer:  No.  ITiere  would  be  no  need  for 
any  special  segregation  of  such  current  assets, 
since  under  the  bill  the  trust  attaches  on 
such  livestock,  inventories,  receivables  and 
proceeds  to  the  extent  of  the  amoimt  owed 
the  unpaid  cash  s^ers  and  there  would  be 
no  necessity  for  a  determination  of  the 
amount  of  that  trust  except  in  situations, 
such  as  bankruptcy,  where  the  interests  of 
various  claimants  must  be  specifically  deter¬ 
mined.  The  amount  of  the  trust  could  be 
determined  from  the  packer’s  records  at  any 
time  by  an  audit.  Although  the  livestock, 
inventories,  receivables  and  proceeds  derived 
from  the  livestock  purchased  by  the  packer 
in  cash  sales  wotild  be  commingled  with  all 
other  assets  in  the  normal  operations  of  the 
business,  such  an  audit  would  reveal  the 
extent  of  the  Interest  of  the  unpaid  cash 
sellers  in  such  commingled  assets  and  there¬ 
fore  subject  to  the  trust. 

2.  Ihe  Committee  did  not  intend  that  the 
trust  provisions,  section  8,  extend  to  the 
meats  or  meat  food  products  purchased  (and 
held)  by  retailers  from  the  packer  in  good 
faith  transactions;  but  rather,  that  the  trust 
would  attach  to  the  accounts  receivable,  cash 
(or  equivalent)  or  proceeds  received  by  the 
packer  in  paymmt  for  su<di  products.  For 
pu^Mses  of  conveying  the  practical  effects 
of  such  a  procediue  to  the  Membership  on 
the  Floor,  could  you  explain  how  this  would 
work  and  whether  or  not  you  believe  this 
woiild  work  a  hardship  on  the  packers  or  the 
retail  purchasers? 

Answer:  The  Committee  Report  94-1043 
states  at  page  7  that:  "The  trust  does  not 
extexul  to  livestock,  nmats,  etc.,  which  have 
been  purchased  from  the  packer  in  good  faith 
transactions".  Upon  the  ptucbase  by  a  re¬ 
tailer  in  the  ordinary  course  of  his  business, 
the  packer  would  then  have  an  accotmt  re¬ 
ceivable  from  the  retailer  for  the  purchase 
price  of  the  product  and  that  accotmt  re¬ 
ceivable  would  be  subject  to  the  trust.  When 
the  retailer  pays  the  purchase  price,  the  trust 
would  then  attach  to  that  payment.  In  the 
event  of  bankruptcy  of  the  packer  after  the 
purchase  in  the  ordinary  course  of  business 
prior  to  payment  by  the  retailer  to  the 
packer,  the  relationship  of  the  retailer  and 
the  packer  would  not  change  in  any  respect 
by  virtue  of  the  tnist.  The  retailer  would 
still  owe  the  packer  the  purchase  price  of 
the  product  and  when  be  pays  for  the  prod¬ 
uct,  the  payment  would  be  subject  to  the 
trust  to  the  extent  of  the  amounts  owed  to 
the  tmpald  cash  sellers  of  the  livestock.  The 
pecker  or  the  livestock  seller  would  not  be 
adversely  affected  by  the  fact  Uiat  the  trust 
would  be  applicable  only  wlto  respect  to  the 
meat,  meat  food  products,  and  livestock  prod¬ 
ucts  in  the  possession  of  the  packer,  and  then 
to  the  packer's  accotmt  receivable  for  the 
sale  of  the  products,  and  then  to  the  pro¬ 
ceeds  paid  by  the  retailer  to  the  packer  to 
satisfy  the  account  receivable. 

3.  The  Committee  Intended  that  the  trust 
established  by  section  8  to  be  a  constructive 
statutory  trust  arising  by  operation  of  law 
and  that  it  need  no  speclflcatly  identity  the 
livestock,  accounts  receivable,  meat  or  meat 
oroducts  to  which  it  attaches  until  the  event 
(insolvency  or  bankruptcy)  occurs  which,  as 
a  result  of  its  occurrence  (marshalling  of  as¬ 
sets,  etc.).,  results  In  the  tdenttflcation  of 
certain  assets  to  which  It  Is  attached. 

As  a  practical  matter,  based  on  the  experi¬ 
ence  of  the  Packers  and  Stockyards  Adminis¬ 
tration,  should  such  tdentifloatlon  of  assets 
to  which  the  trust  would  attach,  in  the  event 


of  bankruptcy,  cause  any  difficulty  in  the 
administration  of  this  program  as  outlined 
above? 

Answer:  No.  There  should  be  no  problem 
micountered  in  identifying  the  livestock,  ao- 
oounts  receivable,  and  proceeds  from  the 
meat,  meat  food  products,  or  livestock  prod¬ 
ucts  subject  to  the  trust  for  the  unpcdd  cash 
sellers  of  the  livestock.  Under  sectioa  401  of 
the  Packers  and  Stockyards  Act,  every  packer 
is  required  to  keep  such  accounts,  records 
and  memoranda  as  fully  and  correctly  dis¬ 
close  all  transactions  Involved  in  his  busi¬ 
ness.  Insofar  as  we  are  aware,  every  packer 
keeps  books  and  records  from  which  the 
amount  of  the  inventories,  receivables  and 
proceeds  and  the  amount  owed  to  eaA  un¬ 
paid  cash  seller  of  the  livestock  to  the  packer 
can  be  determined  by  an  audit  of  those  books 
and  records.  Upon  bankruptcy,  for  example, 
an  audit  would  reveal  the  amount  of  the 
commingled  inventories,  accounts  receivable 
and  proceeds,  the  amount  owed  to  the  unpaid 
cash  sellers  of  livestock  to  the  packer,  and 
thus  the  extent  of  the  application  of  the 
trust.  The  audit  would  reveal  the  amount 
which  must  be  paid  to  the  unpaid  cash  sell¬ 
ers  before  the  commingled  inventories,  ac¬ 
counts  receivable,  and  proceeds  are  freed 
from  the  trust.  Accordingly,  we  foresee  no 
problem  in  the  administration  of  this  pro¬ 
gram  as  contemplated  by  the  Ck>mmlttee. 

4.  The  Committee  intended  that  existing 
secured  credit  transactions  entered  into  be¬ 
tween  packers  and  their  banks  or  other  fi¬ 
nancing  agents  become  subject  to  Uie  trust 
provisions  of  this  bill  upon  the  date  of  en¬ 
actment.  Could  the  Packers  and  Stockyards 
Administration  generally  give  publicity  to 
the  prospective  enactment  of  this  legislation 
so  that  packers  would  be  on  notice  of  its 
provisions?  Further,  do  you  believe  such  an 
effective  date  provision  would  wcu-k  a  hard¬ 
ship  on  the  Industry? 

Answer:  Tes.  The  Packers  and  Stockyards 
Administration  would  be  glad  to  cooperate 
with  the  Committee  in  advising  affected 
packers  of  action  by  the  Congress  with  re¬ 
spect  to  this  provision.  It  is  our  understand¬ 
ing  that  the  varloiis  packer  associations  have 
been  keeping  currently  abreast  of  develop¬ 
ments  in  connection  with  the  bill  and  they 
are  no  doubt  keeping  their  membership  cttr- 
rently  advised.  Also,  various  financial  wganl- 
zatlons  have  been  following  the  develop¬ 
ments  in  connection  with  the  trust  provi¬ 
sions.  Accordingly,  we  would  anticipate  that 
all  affected  packers  will  receive  timely  notice 
of  action  by  the  Congress  with  respect  to  the 
trust  provision  and  we  would  not  anticipate 
any  hardship  on  the  industry  in  this  regard. 

6.  Based  on  your  expertence  with  packers 
and  their  credit  arrangements,  need  a  •‘float¬ 
ing  lien  creditor"  arrangement  between  a 
packer  and  his  banker  or  other  financing  en¬ 
tity  be  in  any  way  adversely  affected  by  a 
trust  provision  such  as  that  contained  in 
Section  8?  Explain. 

Answer:  The  Section  8  trust  provision 
would  have  an  effect  upon  the  credit  arrange¬ 
ments  between  a  packer  and  his  bankw  or 
other  financial  entity  since  the  lender  would 
no  longer  have  the  livestock  of  the  unpaid 
cash  seUers  and  the  products  therefrom 
available  as  a  source  of  additional  secmrity 
for  his  loan  to  the  packer,  until  the  live¬ 
stock  sellers  have  been  paid.  However,  we 
would  not  antlc^ate  that  this  result  will 
have  any  adverse  long  term  Impact  upon  the 
credit  arrangements  of  the  packing  industry. 

6.  Based  on  information  you  provided  me, 
the  states  of  Texas,  Oklahoma  and  Oregon 
have  laws  relating  to  liens  on  livestock  and 
products  therefrom.  A  suggestion  has  been 
made  that  the  Congress  pass  a  bill  containing 
a  provision  establishing  a  lien  <«,  behalf  of 
the  sellers  of  livestock.  Based  on  your  ex¬ 
perience,  would  the  coet  of  a  trust  provision 
such  as  we  have  in  H.R.  8410  cost  any  more 
than  a  federal  lien  provision? 


Answer:  Currently  three  states — Texas. 
Oklahoma  and  Oregon — have  laws  relating  to 
liens  on  livestock  and  products  therefrom. 
There  is  also  legislation  pending  in  the  states 
of  Florida  and  CMifornla  which  would  pro¬ 
vide  for  liens  on  livestock  sold  to  packers 
until  payment  is  received  by  the  seller. 

There  would  not  sqipear  to  be  any  mate¬ 
rial  difference  in  the  cost  between  the  trust 
provision  contained  in  this  bill  and  a  federal 
lien  provision.  The  trust  provision  is  largely 
self  enforcing  and  would  only  become  effec¬ 
tive  In  the  event  of  bankruptcy  or  inability 
of  the  packer  to  pay. 

In  any  sale  of  livestock  to  a  packer, 
any  extension  of  credit  by  the  seller  re¬ 
sults  in  excluding  the  seller  from  par¬ 
ticipating  in  the  benefits  of  a  trust 
created  by  Section  206.  Thus,  it  would 
be  a  serious  Injustice  if  a  packer,  or  a 
dealer  or  market  agency  buying  for  a 
padrer,  purchased  livestock  oa  credit 
without  the  seller  being  fully  informed 
of  any  rights  he  may  be  waiving  when 
credit  is  extended.  Misunderstandings 
about  this  on  the  part  of  livestock  sdlers 
agreeing  to  extend  credit,  could  result  in 
undue  financial  burdens  on  livestock 
sdlers  and  lead  to  lengthy  litigation. 
Further,  effective  administration  of  the 
Act  by  the  Secretary  and  the  Courts  re¬ 
quires  that  it  be  possible  to  determine 
from  a  packer's  records  who  is  entitled 
to  the  benefits  such  a  trust  and  who 
is  not,  in  the  event  such  a  trust  Is 
created,  and  whetfier  appropriate  in¬ 
formation  is  possessed  by  those  who  sell 
on  credit  and  thus  will  not  be  entitled  to 
the  benefits  of  such  a  trust. 

Accordingly,  it  is  proposed  that  a  new 
regulation,  viidation  of  which  would  con¬ 
stitute  an  unfair  or  unjust  practice 
within  the  meaning  of  the  Act.  be  issued 
as  follows; 

§  201.200  Sale  of  iivtwtork  to  a  packer 
on  credit. 

(a)  No  packer  whose  average  annual 
purchases  of  livestock  exceed  $500,000 
shall  purchase  livestock  on  credit,  and  no 
dealer  or  market  agency  acting  as  an 
agent  for  such  a  packer  shaU  purchase 
livestock  on  credit,  unless: 

(1)  before  purchasing  such  livestock 
the  packer  obtains  from  the  seller  a  writ¬ 
ten  acknowledgment  as  follows: 

On  this  date,  shown  below,  I  am  selling 
livestock  on  credit  to  a  packer,  and  I  under¬ 
stand  that  in  doing  so  I  will  have  no  rights 
under  the  trust  provision  of  sectlcm  206  of 
the  Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.O.  196,  Pub.  L.  94-410),  with 
respect  to  this  transaction. 

Date  . . . . . . . . 

Signature  _ 

(2)  such  packer  retains  such  acknowl¬ 
edgment,  and  such  dealer  or  market 
agency  retains  a  copy  thereof,  in  his  rec¬ 
ords  for  two  years;  and 

(3)  such  s^er  receives  a  copy  of  such 
acknowledgmmt. 

(b)  Purchasing  livestock  for  which 
payment  is  to  be  made  by  a  draft  which 
is  not  a  check,  shall,  constitute  purchas¬ 
ing  such  livestock  on  credit  within  the 
meaning  of  paragraph  (a)  of  this 
section. 

(c)  The  provisions  of  this  section  shall 
not  be  construed  to  permit  any  transac¬ 
tion  prohibited  by  5  201.61(a)  relating  to 
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flnaucin?  by  market  ttgeocHea  aetUng  on 
a  commission  basis,  or  bjr  i  201.06  relat¬ 
ing  to  finanetng  packm  br  dealers  or 
vice  versa. 

It  is  also  proposed  that  a  new  State¬ 
ment  of  Oene^  PoUc^  be  issued  as 
follows: 

§  203.15  TnMtt  Wncfits  undLer  ^teetion 
206. 

Within  the  times  specified  under  sec¬ 
tion  20e(b),  the  seller,  to  preserve  his 
interest  in  the  statutory  trust,  mnst  give 
written  notice  to  the  packer  and  file  such 
notice  with  the  Secretary.  CXie  of  toe 
ways  to  satisfy  the  notification  require¬ 
ment  under  this  provision.  Is  to  make 
certain  that  notice  is  given  to  the  packer 
within  the  prescribed  time  by  letter, 
mailgram,  or  telegram  stating : 

(1)  Notification  to  preserve  trust 
benefits; 

f2>  Identification  of  packer: 

(3)  IdentlficattoBof  seSer; 

(4)  Date  of  the  transaction; 

(5)  Date  of  seller's  receipt  of  notice 
that  payment  instrument  has  been  dis¬ 
honor  (if  applicahle> ;  and 

(0>  Amount  of  money  due. 

and  to  make  certain  that  a  copy  of  such 
letter,  mailgram,  or  telegram  is  filed  with 
a  P&SA  area  office  or  with  PhSA,  USDA. 
Washington.  D.C.  20260.  within  the 
prescribed  Ume. 

While  the  above  infonnation  is  desir¬ 
able.  any  written  notice  .which  informs 
the  packer  and  the  Secretary  that  the 
packer  has  failed  to  pay  for  livestock,  is 
sufficient  to  meet  the  above-mentioned 
statutory  requlrein«at  if  it  is  given 
within  the  prescribed  time. 

Any  interested  pCTson  who  wishes  to 
sulxnit  written  data,  views  or  arguments 
concerning  toe  proposed  amendments 
may  do  so  by  filing  them  in  duplieate, 
and  any  Interested  person  who  desires 
an  oral  hearing  on  the  proposed  amend¬ 
ments  may  file  a  written  request  stating 
toe  reasons  therefor,  in  duplicate,  with 
toe  Hearing  C3eik,  Department  of  Agri¬ 
culture,  Washington,  D.C.  2O2S0,  on  or 
before  February  22,  1977. 

All  wiitt^  submissions  made,  and  a 
transcript  of  any  hearing  irtilch  may  be 
h^  pursuant  to  this  notice,  will  be 
made  available  for  public  insptetlon  at 
the  Office  of  the  Hearing  CSerk  during 
regular  business  hours  (7  C:PR  1.27(b) ) . 

Done  at  Washington.  D.C.  this  17th 
day  of  DecembOT,  1976. 

klARvnr  L.  ICcLAm, 
Administrator,  Packers 
and  StocktfOTds  Administration. 

(PR  Doc .76-37687  PUed  18-21-78:8:45  am] 


[  9  CFR  Parts  201  and  203  ] 

PAYMENT  AND  ACCOUNTING  FOR  LIVE¬ 
STOCK  AND  LIVE  POULTRY 

Proposed  Rulemaking 

Notice  is  hereby  given  in  accordance 
with  the  administrative  procedure  pro¬ 
visions  of  5  U.S.C.  563,  that  pursuant  to 
the  authority  ctmferred  by  sections  407 
(a)  and  409(b)  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 


n.S.C.  228(a)  and  228b(b),  Pub.  L.  94- 
410),  the  Administrator  of  the  Packers 
and  Stockyards  Administration  Is  oon- 
sidertog  the  amendment  of  the  regula¬ 
tions  under  the  Act  (9  CFR  Part  201)  to 
prescribe  terms  ami  conditions  under 
which  drafts  may  be  used  in  payment  for 
livestodc,  to  clarify  toe  respone^tiilttles 
of  the  industry  when  checks  are  mailed 
to  the  seller  In  payment  for  livestock,  and 
to  require  packers,  market  agencies,  and 
dealers  who  purchase  livestock  through 
agents  to  promptly  rehnbuise  such  agents 
hi  accordance  with  toe  prompt  payment 
provisions  of  the  1976  amendment  to  the 
Packers  and  Stockyards  Act.  The  Ad¬ 
ministrator  is  also  consMering  a  new 
Statement  of  General  Policy  regarding 
agreements  for  the  mailing  of  checks  In 
payment  for  Uvestock. 

Statement  of  consideration.  The  cot- 
rent  §  201.43  was  promulgated  before  the 
1976  amaidment  of  toe  Act.  It  was  in¬ 
tended  to  establish  a  untform  nde  re¬ 
garding  payment  for  livestock  purchased 
by  packers,  market  agencies,  and  dealers 
consistent  with  the  established  custom 
of  the  industry  that  sales  of  livestock  are 
on  a  cash  basis.  On  September  13,  1976, 
the  Packers  and  Stock3nurd8  Act,  1921,  as 
amended,  was  further  amended.  A  new 
section  409  was  added  vrtrfch  reads  as 
follows: 

Sec.  409(a)  Each  packer,  market  agency, 
or  dealer  purchasing  livestock  shall,  befbie 
the  close  oC  the  next  buslneaa  day  iollovlng 
the  purchase  of  Uvestock  and  tranafcr  of 
possession  thereof,  deUver  to  the  sdler  or 
his  duly  authorized  representative  the  full 
amount  of  the  purchase  price;  Provided, That 
each  packer,  market  agency,  or  dealer  pur¬ 
chasing  livestock  for  slau^ter  shall,  before 
the  close  of  the  next  Inulness  day  following 
purchase  of  Uvestock  and  transfer  ot  posaes- 
sion  thereof,  actually  delivae  at  Uie  p(Unt  of 
b-ansf  er  of  possession  to  the>  seller  or  hie  duly 
authorized  representative  a  check  or  shaU 
wire  transfer  fimds  to  the  seller's  account  for 
the  full  amount  of  the  purchase  price;  or,  In 
the  case  of  a  purchase  on  a  oaroase  or  “grade 
and  yield”  basts,  the  purchaser  shall  make 
payment  by  check  at  the  point  of  transfer  of 
possession  or  shall  wire  transfer  fnnds  to  the 
seller’s  account  for  the  full  amount  of  me 
piurchase  price  not  later  than  the  dose  of  the 
first  business  day  fdlowing  determination  of 
the  purchase  price:  Provided  further.  That  if 
the  seller  or  his  duly  authorized  representa¬ 
tive  is  not  present  to  receive  payment  at  the 
point  of  transfer  of  possession,  as  heceta  pro¬ 
vided,  the  packer,  market  agency  or  dealer 
shaU  wire  transfer  funds  or  i^ace  a  check  In 
the  United  States  mall  for  the  full  amotini  of 
the  purchase  price,  properly  addrseasd  to  the 
seller,  within  the  time  limits  specified  In  this 
subsection,  such  action  being  deemed  com¬ 
pliance  with  the  requirement  for  prompt 
payment. 

(b)  Notwithstanding  the  provisions  of  sub¬ 
section  (a)  of  this  section  and  subject  to 
such  terms  and  conditions  as  the  .  Secretary 
may  prescribe,  the  parties  to  the  purchase 
and  sale  of  livestock  may  expressly  agree  in 
writing,  before  such  purchase  or  sale,  to 
effect  payment  in  a  manner  other  than  that 
required  in  subsection  (a).  Any  such  agree¬ 
ment  shall  be  disclosed  in  the  records  of  any 
market  agency  or  dealer  selling  the  livestock, 
and  in  the  pmcbaser’s  records  and  on  the 
accounts  or  other  accounts  Issued  by  the  pur¬ 
chaser  relating  to  the  tranaaetion. 

(c)  Any  dtiiay  ox  attempt  to  delay  by  a 
market  agency,  dealer,  ok  packer  purchasing 
livestock,  the  collection  of  funds  as  herein 


provided,  or  otherwise  for  the  purpose  of  ar 
leeultlng  In  auteadlng  the  marmai  paried  of 
payment  for  aueh  Itvestoch  ahall  bo  coo- 
aldcred  an  ‘‘unfaiv  practice’*  In  vlcfiaikloB  of 
this  Act.  PMhtng  in  tote  esctlon  ahall  be 
deemed  to  limit  the  meaning  of  the  term 
‘‘unfair  practice”  aa  used  hi  this  Act. 

For  purposes  of  clarification  as  to  the 
need  for  the  amendment  to  toe  regula¬ 
tions,  excerpts  from  pages  7,  8, 11  and  12 
of  R^^ort  No.  94-932,  of  the  Conuntttee 
on  Agriculture  and  Forestry,  Senate  94th 
Congress.  Second  Session,  on  HJR.  8410, 
as  issued  on  Jime  4  (legislative  day  June 
3).  1976,  are  made  a  part  of  this  state¬ 
ment  of  consideration  as  follows: 

SECTION  T.  pnoarrr  Fanaarr 

Section  7  of  the  blU  adds  to  title  IV  of  the 
Packers  and  Stockyards  Act  a  new  section  400 
which,  absent  an  express  prim  agreement  In 
writing  between  the  buyer  and  srtter,  re¬ 
quires  each  patter,  znaricet  agency,  or  deider 
purchasing  Uvesto^,  before  the  does  of  toe 
next  business  day  following  toe  purchase  ot 
Uvestock  a-Tid  transfer  at  poaseeslon  thereof, 
to  wire  transfer  funds  to  toe  aeHer*a  aocount 
or  to  deliver  to  toe  seller  or  his  duly  art- 
thoiized  agent,  at  the  point  of  transfer  of 
poseeeehHi  of  toe  livestodt,  a  check  tor  the 
full  amount  of  toe  pwrcbase  price.  Tbwdettv- 
erj  of  a  draft  wotM  not  eati^  this  require¬ 
ment.  Tn  the  ease  of  a  purchase  on  a  caseaas 
or  "grade  and  yield’‘  beks,  the  dieck  oe  wire 
transfer  of  funds  would  he  due  not  later  than 
toe  dose  of  the  first  bustaees  day  fohoudng 
determination  of  purchase  prlcu  If  the  seller 
at  his  duly  authorized  repreeentattve  is  not 
present  to  receive  payment  at  the  point  of 
transfer  of  possession,  the  patter,  market 
agency  or  dealer,  is  required  to  wire  transfer 
or  mall  toe  full  amount  of  toe  purchoae  price 
to  toe  MUer  within  tha  time  **«»**»  ef  cMa 
section.  Any  delay  or  attempt  to  delay  by  a 
market  agency,  dealer,  or  packer  purehaelog 
Uvestock,  the  appropriate  or  prompt  odlec- 
tion  of  funds  shaU  be  considered  an  “unfair 
practice”  in  violation  of  the  Act  ^ 

•  •  •  •  •  4 

PSOMFT  PAYMENT  ’ 

Section  7  of  HJt.  8418,  as  reported  by  Che 
Ckunmittee,  would  biwically  require  eadx 
packer,  market  agency,  and  dealer  purofaas-' 
ing  Uvestock  to  pay  for  the  livestock  by  toe 
dose  of  the  next  business  day,  fdlowliig 
transfer  of  possession  of  the  livestock,  or  In 
the  case  of  purchases  on  a  carcass  or  “grade 
and  yt^ld”  basis,  to  pay  for  such  Uvestock 
before  the  cloee  of  toe  next  business  day  M- 
lowlng  the  determination  of  the  purchase 
price,  as  now  required  in  the  regulations. 

This  section  superimposes  on  this  basic 
requirement  a  slaughter  proviso  which  gives 
the  buyer  two  alternatives:  (1)  TO  wire 
transfer  funds,  or  (2)  to  deliver  payment  at 
the  point  of  transfer.  If  the  buyer  does  not 
wire  transfer  funds,  he  is  required  to  deliver 
payment  to  the  seller  at  the  point  of  trans¬ 
fer  of  possession  of  the  Hveetock.  If  the  seUer 
or  his  authmized  representative  is  not  pres¬ 
ent  at  the  point  of  transfer  of  the  Uvestock 
to  accept  payment,  the  bziyer  must  wire 
transfer  or  place  payment  in  the  mail  within 
the  prescribed  time  limits. 

In  practice,  with  req>ect  to  a  packer,  this 
provision  would  <q>erate  In  toe  fcUow- 
ing  mazgier.  In  areas  where  smaU  feedlots 
predominate,  the  points  of  transfer  of  pos¬ 
session  are  usuaUy  the  packing  plants  in 
cases  of  direct  sales,  and  the  public  markets. 
This  means  that  toa  packer  In  those  In- 
stancea  would  be  obligated  to  make  payment 
available  at  the  packing  plant-  or  at  the  mar¬ 
ket  where  tba  traaafar  of  posaessioa  took 
place.  Since  this  la  eorreatly  the  in 

which  payment  is  being  made,  there  would 
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be  no  npimciable  change  In  practice,  li  the 
IMtxIucer  did  not  pi^  np  paynMnt  at  tbe 
packing  plant  or  If  the  s^ng  agency  at  the 
market  la  xiot  available  to  receive  tbe  pay* 
ment  at  the  marit^  within  the  prescribed 
time,  the  packer  then  would  wire  transfer 
the  funds  or  place  the  cheek  in  the  mall  by 
the  close  of  the  next  business  day. 

In  the  Southwest  and  West  where  larger 
lots  with  scales  predominate,  the  point  of 
transfer  Is  usually  at  the  feedlot  where  the 
livestock  Is  weighed.  In  this  Instance  the 
packer  would  be  obligated  to  wire  transfer 
f\mds  or  to  deliver  payment  to  feedlot.  Under 
the  latter  alternative.  If  the  seller  or  his  rep¬ 
resentative  Is  not  present  to  receive  payment, 
the  packer  would  then  wire  transfer  fxmds 
or  place  the  check  In  the  mail  by  the  close 
of  the  next  business  day. 

Nothing  In  section  7  would  preclude  a 
packer  and  a  producer  from  agreeing  In  writ¬ 
ing  that  the  packer  may  transmit  through 
the  matin,  by  the  close  of  the  next  business 
day.  payment  for  livestock  ptirchased.  Such 
action  would  not  result  In  the  producer  being 
considered  a  credit  seller.  If,  however,  the 
agreement  is  for  payment  beyond  the  close  of 
the  next  business  day,  the  producer  would 
be  considered  a  credit  seller  and  as  such 
would  forfeit  his  rights  under  the  trust. 

In  the  case  of  sales  at  public  markets,  the 
market  would  make  payment  available  to  the 
sellers  at  the  market  since  that  would  be  the 
p<^t  of  transfer  of  possession  of  the  live¬ 
stock.  If  the  seller  Is  not  present  at  the  mar¬ 
ket  to  receive  payment,  the  market  would 
wire  transfer  payment  or  place  payment  In 
the  mall  before  the  close  of  the  business  day 
following  the  sale. 

Excerpts  from  page  7, 11,  and  12  of  Re> 
port  No.  94-1043  of  the  Committee  on 
Amiculture,  House.  94th  Congress,  Sec¬ 
ond  Session,  on  HJEl.  8410,  as  issued  on 
April  14,  1976,  are  also  made  a  part  of 
the  statement  of  consideration,  as  fol¬ 
lows: 

Section  7. — ^This  section  adds  to  title  IV  of 
the  Packers  and  Stockyards  Act  a  new  sec¬ 
tion  409  which,  absent  an  express  prior  agree¬ 
ment  in  writing  between  tbe  buyer  and  seller, 
requires  each  packer,  market  agency,  or 
dealer  purchasing  livestock  before  tbe  close 
of  the  next  bxisiness  day  following  the  pur¬ 
chase  of  livestock  and  transfer  of  possession 
thereof  to  wire  transfer  funds  to  the  seller^s 
account  or  to  deliver  to  the  seller  or  his  duly 
authorized  agent,  at  tbe  point  of  transfer 
of  possession  of  the  livestock,  a  check  for  the 
full  amount  of  the  purchase  price.  The  deliv¬ 
ery  of  a  draft  would  not  satisfy  this  require¬ 
ment.  In  the  case  of  a  purchase  on  a  carcass 
or  "grade  and  yield”  basis,  the  check  or  wire 
tracker  of  funds  would  be  due  not  later  than 
the  close  of  the  first  business  day  following 
determination  of  purchase  price.  Any  delay 
or  attempt  to  delay  by  a  market  agency, 
dealer,  or  packer  purchasing  livestock,  the 
cOUectlon  of  fimds  as  provided  pursuant  to 
subsection  (a)  or  (b)  <nr  otherwise  for  the 
purpose  of  or  resulting  In  extending  the  nor¬ 
mal  period  of  payment  fM  such  livestock 
shall  be  considered  an  "unfair  practice”  in 
violation  of  the  Act. 

•  •  •  •  • 
Considerable  discussion  ensued  on  an 
amendment  to  section  7  (prompt  pay)  pro¬ 
posed  by  Mr.  Hightower.  The  amendment 
restructures  tiie  prompt  payment  provision 
to  require  payment  solely  by  delivery  of  a 
check  or  wire  transfer  of  funds  to  the  seller’s 
account  eliminating  payment  by  mall.  It  also 
provides  that  in  Hie  case  of  a  purobase  oif  a 
oareaes  or  “grade  and  yield”  basis,  payment 
Is  reqviired  not  later  than  the  close  of  the 
first  bostness  day  following  determination 


of  the  puKfiiase  price.  It  was  pointed  out 
that.  If  a  producer  made  a  sale  to  a  packer 
and  contnMsted  for  the  hauling  of  the  cattle 
to  the  packer,  the  transfer  posecsslon 
would  occur  at  the  packing  plant,  and  that 
the  packer  would  have  the  obligation  to 
make  payment  to  the  seller  or  his  agent  at 
that  point.  If  the  buyer  stcmds  ready,  will¬ 
ing,  and  able  to  tender  a  check  at  the  point 
of  transfer  of  possession  at  tbe  time  transfer 
takes  place  and  tor  24  hours  thereafter,  but 
no  representative  of  the  seller  appeared  to 
accept  the  check,  the  buyer  would  have  sat¬ 
isfied  his  obligation  under  this  provision. 
Tbe  buyer  would,  however,  still  have  an  ob¬ 
ligation  to  make  payment  within  a  reason¬ 
able  period  of  time. 

The  seller  could  pick  up  the  check  himself 
or  constitute  a  commission  agent  <»'  trucker 
as  his  agent  to  pick  up  the  check.  He  could 
also  agree  In  writing  to  other  payment  ar¬ 
rangements.  The  Committee  agreed  to  an 
amendment  to  provide  that  such  other  ar¬ 
rangements  would  be  subject  to  such  terms 
and  conditions  as  the  Secretary  might  pre¬ 
scribe  to  protect  either  party  from  being 
forced  into  an  arrangement  to  which  he 
otherwise  might  not  wish  to  agree  or  to 
cover  other  unforseen  circumstances.  The 
Committee  deleted  from  the  amendment  any 
reference  to  “transmittal”  of  pamnent  to 
make  clear  that,  absent  a  prior  written  agree¬ 
ment  between  seller  and  buyer,  the  payment 
requirement  could  not  be  satined  by  trans¬ 
mitting  It  by  mall.  The  Committee  then 
agreed  to  tbe  Hightower  amendment  by 
voice  vote. 

Both  c(xnmittee  reports,  the  'Senate 
Committee  R^xirt  of  June  4,  1976,  on 
page  8,  and  the  House  Ccnninittee  Report 
of  April  14, 1976,  on  page  7,  state  that  de¬ 
livery  of  a  draft  would  not  satisfy  the 
requir^ents  of  new  Section  409  for 
prompt  payment  to  the  seller  of  livestock. 

The  House  report  on  page  12  also  states 
that  absent  a  prior  written  agreement 
between  buyer  and  seller,  the  payment 
requirement  could  not  be  satisfied  by 
Uansmitting  it  by  mail.  The  Senate  re¬ 
port  on  page  12  also  states,  “Nothing  in 
[the  pr(Hnpt  payment  requirement] 
would  preclude  a  packer  and  a  producer 
from  agreeing  in  writing  that  the  packer 
may  transmit  through  the  mails,  by  the 
close  of  the  next  business  day,  payment 
for  livestock  purchased.  Such  action 
would  not  result  in  the  producer  being 
considered  a  credit  seller.” 

The  proposed  change  in  paragraph  (c) 
of  regulation  201.43  covers  purchases 
through  agents  who  use  their  own  funds 
to  pay  for  livestock  purchased  on  order. 
It  requires  the  person  who  places  the 
order  for  livestock,  to  pay  such  an  agent 
in  the  same  manner  as  required  of  buyers 
in  Secticm  409  of  the  Act. 

Accordingly,  it  is  prf^xxsed  that  §  201.43 
of  the  r^^ations  under  the  Packers  and 
Stockyards  Act  be  amended  by  revising 
paragraphs  (b)  and  (c)  therectf  and  add¬ 
ing  a  new  paragraph  (d)  to  read  as 
follows: 

§  201.43  Payment  and  accounting  for 
livestock  and  live  poultry. 

•  •  *  *  • 

(b)  Prompt  patfment  for  livestock — 
terms  and  conditions.. 

(D  No  packer,  mai^t  agency,  or  deal¬ 
er  Shall  purchase  livestock  for  which  pay¬ 
ment  Is  made  by  a  draft  which  is  not  a 
check,  unless  the  seller  expressly  agrees 


in  writing  before  the  transaction  that 
payment  may  be  made  by  such  a  draft. 

(2)  No  packer,  maricet  agency,  or  deal¬ 
er  shall  mail  a  check  in  payment  for  live¬ 
stock  purchased  for  cash  unless: 

(i)  (a)  the  seller  or  his  duly  authorized 
representative  is  not  present  to  receive 
payment  at  the  point  of  transfer  of  pos¬ 
session  of  such  livestock,  on  or  before  the 
close  of  the  next  business  day,  following 
the  purchase  of  livestock  and  transfer  of 
possession  thereof,  or  in  the  case  of  a 
purchase  on  a  “carcass”  or  “grade  and 
yield”  basis,  the  close  of  the  first  business 
day  following  determination  of  the  pur¬ 
chase  price;  or 

(b)  the  seller  expressly  agrees  in  writ¬ 
ing  before  the  transaction  that  payment 
may  be  made  by  such  mailing  of  a  check; 
and 

(il)  such  check  is  placed  with  proper 
postage  prepaid  and  properly  addressed 
to  the  seller  in  a  post  ofBce,  letter  box, 
or  other  receptacle  regularly  used  for  the 
deposit  of  mall  for  delivery,  from  which 
the  mail  is  scheduled  to  be  collected  be¬ 
fore  the  close  of  the  next  business  day 
following  the  purchase  of  livestock  and 
transfer  of  possession  thereof,  or  in  the 
case  of  a  purchase  on  a  “carcass”  or 
“grade  and  yield”  basis,  the  close  of  the 
first  business  day  following  determina¬ 
tion  of  the  purchase  price. 

(3)  Any  agreement  referred  to  tn  this 
paragraph  (b)  of  this  section  shall  be 
disclosed  in  the  records  of  any  market 
agency  or  dealer  selling  such  livestock, 
and  in  the  records  of  the  packer,  market 
agency  or  dealer  purchasing  such  live¬ 
stock,  and  retained  by  such  persons  for 
two  calendar  years. 

(4)  No  packer,  market  agency,  or 
dealer  shall,  as  a  condition  of  purchase 
by  him  of  livestock,  impose,  demand, 
compel  or  dictate  the  terms  or  manner 
of  payment. 

(c)  Purchasers  to  promptly  reimburse 
agents. 

(1)  Each  packer,  market  agency,  or 
dealer  who  utilizes  or  employs  an  agent 
to  purchase  livestock  for  him,  shall,  in 
ta’ansactions  where  such  agent  advances 
his  own  funds  to  pay  for  such  livestock 
pmrchased  on  order,  deliver  a  check  or 
wire  transfer  fimds  to  such  agent  in  the 
full  amoimt  advanced,  before  the  close  of 
the  next  business  day  following  purchase 
and  transer  of  possession  thereof  unless 
otherwise  expressly  agreed  in  writing  be¬ 
tween  the  principal  and  agent  before  the 
purchase  of  the  livestock.  Any  such 
agreement  shal  be  disclosed  in  the  rec¬ 
ords  of  the  principal  and  in  the  records 
of  any  market  agency  or  desder  acting  as 
such  agent,  and  retained  by  the  principal 
for  two  calendar  years. 

(2)  Any  agent  using  his  own  funds  to 
P£^  for  livestock  purchased  for  a  packer, 
market  agency,  or  dealer  on  order,  shall, 
for  the  purpose  of  obtaining  reimburse¬ 
ment,  be  deemed  to  be  a  seller  to  such 
packer,  market  agency,  or  dealer  within 
the  meaning  of  paragraph  (b)  of  this 
section,  above. 

t:d)  The  provisions  of  paragraphs  (b) 
(1)  and  (c)  of  this  section  shal]  not  be 
construed  to  permit  any  transactiim  pro¬ 
hibited  by  S  201.61(a)  relating  to  financ- 


FEOERAl  i(E«ISTEII,  VOi.  41,  NO.  247 — ^WEDNESDAY,  DECEMMR  22.  1976 


PROPOSED  RULES 


55833 


Ing  by  market  agencies  selling  on  a  com¬ 
mission  basis,  or  by  §  201.68  relating  to 
financing  packers  by  dealers  or  vice 
versa. 

It  is  further  proposed  that  violation  of 
§  201.43(b)  or  (c),  as  set  forth  above, 
would  constitute  an  unfair  or  unjust 
practice  within  the  meaning  of  the  Act, 
excluding  a  violation  of  1201.43(b)(3) 
not  accompanied  by  any  other  violation 
of  these  provisions.  A  violation  of  §  201.- 
43(b)  (3) ,  whether  or  not  accompanied  by 
any  other  violation  of  these  provisions, 
would  constitute  a  violation  of  Section 
401  of  the  Act. 

It  is  also  proposed  that  a  new  State¬ 
ment  of  General  Policy  imder  the  Act 
be  Issued  with  respect  to  the  manner  in 
which  sellers  may  authorize  purchasers 
to  mail  checks  in  payment  for  livestock 
purchases. 

Section  206  of  the  Act  (7  U.S.C.  196), 
added  by  Pub.  L.  94-410  provides  for  the 
holding  of  certain  livestock,  inventories, 
proceeds  and  receivables  by  a  packer  in 
trust  for  the  benefit  of  unpaid  cash  sell¬ 
ers.  Subsection  (c)  thereof  provides, 
“For  the  purpose  of  this  section,  a  cash 
sale  means  a  sale  in  which  the  seller  does 
not  expressly  extend  credit  to  the  buyer.” 
(Emphasis  added) 

Section  409  of  the  Act  (7  U.S.C.  228b) , 
also  added  by  Pub.“L.  94-410,  requires 
each  packer,  market  agency,  or  dealer 
purchasing  livestock  to  deliver  to  the  sell¬ 
er  or  his  duly  authorized  representative 
the  full  amount  of  the  purchase  price 
within  time  limits  specified  therein.  This 
requirement  is  subject  to  a  proviso  that 
if  livestock  is  purchased  for  slaughter 
and  if  payment  is  made  by  check  rather 
than  wire  transfer,  such  check  must, 
within  time  limits  specified  therein,  be 
actually  delivered  at  the  point  of  trans¬ 
fer  of  possession  to  the  seller  or  his  duly 
authorized  representative.  There  is  a  sec¬ 
ond  proviso  that  if  the  seller  or  his  duly 
authorized  representative  is  not  present 
at  the  point  of  transfer  of  possession  to 
receive  such  check,  then  such  check 
must,  within  the  same  time  limits,  be 
mailed  to  the  seller. 

The  Packers  and  Stockyards  Adminis¬ 
tration  believes  that  if  a  seller  or  his  duly 
authorized  representative  is  not  present 
at  the  point  of  transfer  of  possessicm  to 
receive  such  a  check,  whether  or  not  he 
so  informs  the  purchaser  in  advance, 
that  fact  alone  would  not  constitute  an 
express  extension  of  credit  within  the 
meaning  of  section  206(c)  because  it 
would  not  give  the  purchaser  any  more 
time  to  issue  such  check,  than  is  provided 
in  section  409(a) . 

The  Packers  and  Stockyards  Admin¬ 
istration  further  believes  that  if  a  seller 
of  livestock  agrees  that  payment  may  be 
made  by  mailing  a  check  within  the  time 
limit  as  provided  In  section  409(a), 
whether  or  not  such  seller  is  present  at 
the  point  of  transfer  of  possession  to  re¬ 
ceive  such  check,  that  fact  al(me  likewise 
would  not  constitute  an  express  extension 
of  credit  within  the  meaning  of  section 


206(c) ,  because  it  would  not  give  the  pur¬ 
chaser  any  more  time  to  issue  such  check, 
than  is  provided  in  section  409(a) . 

Such  an  agreement  would  constitute  an 
agreement  “to  effect  pasmaent  in  a  man¬ 
ner  other  than  that  required  in  subsec¬ 
tion  (a),”  (emphasis  added)  witWn  the 
meaning  of  section  409(b)  of  the  Act, 
and  would  also  be  subject  to  §  201.43  (b) 
and  (c) ,  of  the  regulations  issued  under 
the  Act. 

The  Packers  and  Stockyards  Adminis¬ 
tration  believes  that  it  is  an  unfair  or 
unjust  practice  in  violation  of  the  Act, 
for  packers,  market  agencies,  or  dealers 
to  buy  livestock  and  issue  worthless 
checks  in  purported  payment  therefor. 
The  fact  that  it  is  possible  for  such  a  pur¬ 
chaser  so  to  violate  the  Act,  should  not 
give  rise  to  a  presumption  that  an  agree¬ 
ment  for  payment  by  mailing  a  check 
within  the  time  limit  as  provided  in  sec- 
ticm  409(a),  is  an  extension  of  credit  by 
the  seller  to  the  purchaser.  It  would  be 
absurd  to  presume  that  a  seller  cwisents 
to  the  issuance  to  him  of  a  worthless 
check. 

The  Packers  and  Stockyards  Adminis- 
tion  believes  to  be  pertinent  to  this 
matter,  that  section  206  and  section  409 
were  both  added  to  the  Act  by  the  same 
amendment.  Pub.  L.  94-410,  and  that  Re¬ 
port  No.  94-932  of  the  Committee  c«i  Ag¬ 
riculture  and  Forestry,  Senate,  on  the  Bill 
which  later  bec^e  Pub.  L,  94-410,  re¬ 
cited  at  page  12, '“Nothing  in  (section  409 
of  the  Act)  woiild  preclude  a  packer  and 
a  producer  from  agreeing  in  writing  that 
the  packer  may  transmit  through  the 
mails,  by  the  close  of  the  next  business 
day,  payment  for  livestock  pimchased. 
Such  action  would  not  result  in  the  pro¬ 
ducer  being  considered  a  credit  seller." 

The  Packers  and  Stockyards  Adminis¬ 
tration  also  believes  to  be  pertinent  to 
this  matter,  that  §  201.43(b)  of  the  regu¬ 
lations  issued  under  the  Act,  for  more 
than  ten  years  prior  to  the  enactment  of 
Pub.  L.  94-410,  required  “Each  packer, 
market  agency  or  dealer  purchasing  live¬ 
stock  •  *  *  before  the  close  of  the  next 
business  day  following  the  purchase  of 
livestock  and  the  determination  of  the 
amount  of  the  purchase  price,  itol 
transmit  or  deliver  to  the  seller  or  his 
duly  authorized  agent  the  full  amoimt  of 
the  purchase  price,  unless  otherwise  ex¬ 
pressly  agreed  between  the  parties  before 
the  purchase  of  the  livestock.”  As  recited 
when  that  provision  was  first  issued,  29 
1796,  its  purpose  was  to  establish,  a 
uniform  rule  regarding  payment  for  live¬ 
stock  purchased  by  packers,  market  agen¬ 
cies,  and  dealers  “consistent  with  (1)  the 
established  custom  that  sales  of  livestock 
are  on  a  cash  basis.  *  *  *” 

It  is  a  well-established  custom  of  the 
industry  that  a  sale  of  livestock  in  which 
payment  is  to  be  made  by  a  check  mailed 
the  next  business  day  following  purchase' 
and  determination  of  the  amoimt  of  the 
price,  is  a  cash  transaction  involving  no 
extension  of  credit  by  the  seller  to  the 
purchaser. 

Hierefore,  the  following  Statement  of 
General  Policy  is  proposed; 


§  20.3.16  Mailing  of  checks  in  payment 
for  livestock  purchased  for  cash  and 
not  on  credit. 

The  Packers  and  Stockyards  Adminis¬ 
tration  recognizes  that  one  who  sells  live¬ 
stock  to  a  packer,  market  agency,  or 
dealer,  may  not  intend  to  be  present  at 
the  point  of  transfer  of  possession  of  the 
livestock,  to  receive  payment,  at  the  time 
a  check  in  payment  for  such  livestock 
may  be  delivered  by  the  purchaser,  and 
may  not  wish  to  authorize  a  representa¬ 
tive  to  receive  such  a  check;  or  for  other 
refisons  such  a  seller  may  prefer  that 
such  a  purchaser  make  payment  by  mail¬ 
ing  a  check  within  the  time  limit  as  pre¬ 
scribed  in  section  409(a).  In  cases  when 
the  seller  does  not  intend  to  be  present, 
he  may  use  the  following  form  of  qptifl- 
cation  to  the  purchaser: 

I  do  not  intend  to  be  present  at  the  point 
of  transfer  of  possession  of  livestock  sold  by 
me  to  (name  of  packer,  market  agency,  or 
dealer)  for  the  purpose  of  receiving  a  check 
in  payment  for  such  livestock.  I  hereby  direct 
(name  of  packer,  market  agency,  or  dealer) 
to  make  payment  for  livestock  purchased 
from  me,  by  mailing  a  check  for  the  full 
amount  of  the  purchase  price  within  the 
time  limit  as  provided  in  Section  409(a)  of 
the  Packers  and  Stockyards  Act,  1921,  as 
amended,  and  in  accordance  with  the  pro¬ 
visions  of  Section  201.43(b)  of  the  regula¬ 
tions  thereunder. 

This  does  not  constitute  an  extension  of 
credit  to  (name  of  packer,  market  agency, 
or  dealer) .  This  is  subject  to  cancellation  by 
me  at  any  time,  and  if  not  cancelled  by 
(date),  it  shall  terminate  on  that  date. 

If  the  seller  for  reasons  other  than  not 
being  present  to  receive  payment  prefers 
to  have  the  packer,  market  agency,  or 
dealer  make  payment  by  mailing  a  check 
within  the  time  limit  as  provided  in  sec¬ 
tion  409(a),  he  may  use  the  above  form 
but  should  not  include  the  statement  in 
the  first  sentence  that  he  does  not  intend 
to  be  present. 


Any  interested  person  who  wishes  to 
submit  w'ritten  data,  views  or  arguments 
concerning  the  proposed  amendment  and 
Statement  may  do  so  by  filing  them,  and 
any  interested  person  who  desires  an  oral 
hearing  thereon  may  file  a  written  re¬ 
quest  stating  the  reasons  therefor,  in 
duplicate,  with  the  Hearing  Clerk,  De¬ 
partment  of  Agriculture,  Washingt<m, 
D.C.  20250,  on  or  before  February  22, 
1977. 

All  written  submissions  made,  and  a 
transcript  of  any  hearing  which  may  be 
held,  pursuant  to  this  notice,  will  be 
made  available  for  public  inspection  at 
the  Office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  5 1.27 
(b)). 

Done  at  Washington,  D.C.  on  this  17th 
day  of  December  1976. 

Marvin  L.  McLain, 
Administrator,  Packers  and 
Stockyards  Administration, 
(PR  Doc  76-37689  Filed  12-21-78:8:46  MOl 
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